
Switching and financing
requires additional analysis

ASIC recognises that credit
assistance providers may not
have access to as much
information as credit providers.

Based on
reasonable
enquiries
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Make reasonable
inquiries about
the consumer

Consumer's
requirements
and objectives in
relation to credit
contract

Amount of credit needed

Timeframe for which credit required

Purpose of credit and benefit to consumer

Particular product features sought by customer

Consumer's financial situation

Income - amount and source

Fixed expenses

Variable expenses

Extent of repayment of current debts

Credit history

Age/dependants

Geographical factors

Assets - nature and value

i.e. to determine whether the consumer has the capacity to repay

Before licensee
suggests, assists
or provides credit
contract or lease

Verify consumer's financial situation

Credit report

Pay slips

Tax returns, bank statements

Enquire with employer or accountant
(permission required)

Sight original documents

Further enquiries as required

Make an assessment of the
consumer's unsuitability

Consider

Ability to repay
Income not assets

Fit for purpose
Requirements and objectives

Contract is unsuitable if

consumer will be unable to comply with
financial obligations under contract

contract will not meet consumer's
requirements and objectives

nature of credit and consumers stated objectives

if loan for specified asset - term of loan
relative to life of assets

interest rate and fees

switching - the extent the switching will
benefit the consumer

Credit assistance provider =
preliminary assessment

Credit provider = final
assessment

Provide written assessment that
a contract is 'not unsuitable' to
consumer

Consumer must be provided with written
assessment upon request

free of charge

when?

Preliminary assessment

within 7 days of receipt of request (if
request made within 2 years of the quote

otherwise - within 21 days of receipt of request

Final assessment

request received after contract entered into

within 7 days of receipt of request (if
request made within 2 years of the quote)

otherwise - within 21 days of receipt of request

if request made before contract entered into
must be provided before contract entered into

concise and easy for consumer to understand

must include relevant factual information provided by the
consumer used to assess the credit contract as 'not unsuitable'

Not required when the
transaction does not go ahead
(credit provider) or the
assistance is not provided
(credit assistance provider)

Provide
documents to
consumers

Credit providers

Credit Guide

Unsuitability assessment (if requested)

Credit assistance providers

Credit Guide

Quote for providing credit assistance

Before providing assistance

Credit/lease proposal disclosure document

Unsuitability assessment (if requested)

a credit card has no particular purpose
therefore there is a limited requirement to
understand consumer's requirements and
objectives

PROCEDURES

To ensure you make reasonable inquiries

adequate supervision

PROCEDURE

Consumer must be able to
repay without suffering
substantial hardship

No definition of substantial hardship

In determining the likelihood of
financial hardship ASIC will
consider

money consumer likely to have
remaining after living expenses
are deducted from income

the consistency and reliability
of consumers income

how much buffer there is
between disposable income
and repayments

Get free resources like this by subscribing to
our blog:
holleynethercote.com.au/HN/AFSLBlog.aspx .
You can pass this on , subject to a Creative
Commons Licence:
creativecommons.org/licenses/by-nd/2.5/au/ .
The author is Holley Nethercote Commercial
Lawyers: hnlaw.com.au .  This diagram is not
legal advice, and is current at March 2010.

The key concept is that credit
licensees must not enter into a credit
contract with a consumer, suggest a
credit contract or assist a consumer
apply for credit if the credit contract is
unsuitable for the consumer

Chapter 3 - National
Consumer Credit Protection
Act 2009 (Cth)

FIT FOR
PURPOSE
TEST

Credit providers can not rely
solely on credit assistance
providers preliminary
assessment

Credit providers must
have processes in place
to ensure reliability of
information collected by
third parties

PROCEDURE

Commencement of
responsible lending
obligations

Responsible lending conduct
obligations (not to arrange
unsuitable credit)

non ADIs and non RFCs
1 July 2010

ADIs and RFCs
1 January 2011

Other responsible lending
obligations (disclosure
requirements i.e. credit guide)

1 January 2011

Scalable obligation - the
level of inquiry depends
on the circumstances,
such as

Impact on customer of entering
into unsuitable contract

Complexity of credit contract

Objectives and financial literacy
of the consumer

new or existing customer

PROCEDURE

to identify whether proposed
contract likely to cause
substantial hardship

As soon as practicable

PROCEDURE
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